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Introduction

The Pension Protection Act of 2006 permitted a person over age 70 2 to make up to
$100,000 of charitable gifts directly from an Individual Retirement Account ("IRA™) from 2006
through 2009 (extended to 2009 by the 2008 Wall Street “bailout” legislation). The donor will
benefit by not having to report the IRA distribution as taxable income, although the donor will
not be able to claim a charitable income tax deduction for the gift. Many retirees have been
particularly motivated to apply their charitable IRA gifts to satisfy their mandatory minimum
distributions. For example, a 76 year old who would normally be required to receive a taxable
distribution of just over 4% from an IRA could satisfy the requirement by contributing 3% to a
charity and receive a taxable distribution of just 1%.*

The new law makes no change to the rules that govern charitable bequests of IRA assets,
either outright to charities or to deferred giving arrangements. Such transactions qualified for
favorable income tax consequences in the past and will continue to be an attractive planning
strategy in the future. The new law only changes the rules for lifetime charitable gifts from
IRAS.

How popular were these IRA gifts in the last four months of 2006 when the law became
effective? In a survey of 1,468 such gifts totaling $30 million made from IRAs administered by
over 230 financial institutions, The National Committee on Planned Giving (NCPG) found the
median gift was $5,000. Approximately 52% of the gifts were $5,000 or less and 9% of the
gifts were the legal maximum of $100,000, resulting in a higher average gift size of $20,365.2
Nearly 20% of the donors indicated that the charitable gift satisfied all or part of their minimum
required IRA distribution for the year and many others cited their desire to accelerate a promised
future gift or to satisfy a pledge.® Harvard University received 150 such IRA gifts totaling $2.5
million in 2006, with 11 (7.3%) at the maximum $100,000 level and some gifts as small as
$100.* The University of Kansas received approximately 100 such gifts totaling $1.6 million.

! «Qualified charitable distributions are taken into account for purposes of the minimum

distribution rules applicable to traditional IRAs to the same extent the distribution would have been taken
into account under such rules had the distribution not been directly distributed under the provision.”
Technical Explanation of H.R. 4, The "Pension Protection Act of 2006," Joint Committee on Taxation,
JCX-38-06 (August 3, 2006) at page 266. See also IRS Notice 2007-7; 2007-5 IRB 1, Q&A 42.

2 http: //www.ncpg.org/gov_relations/NCPG IRA survey--general results (1-18-07).pdf
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4 Dale, Arden, “Charities Love IRA Rollovers”, The Wall Street Journal, Jan. 27, 2007, p. B2, Col. 3.



Who Wins With Charitable IRA Rollover?
A. Donors who don't itemize their deductions

Probably the biggest winners under this new law are IRA owners over age 70 2 who do
not itemize income tax deductions (i.e., they take the standard deduction). Since the charitable
deduction is an itemized deduction, they normally have the worst tax consequences from the
gifts they make from their IRA distributions: they had to report the entire distribution as taxable
income but received no offsetting income tax deduction. In theory, they should take advantage
of the charitable IRA exclusion and make all of their charitable gifts from their IRAs. The
primary obstacle is the practical impediment of making numerous small gifts -- e.g., $10 or $20 -
- from an IRA. The “IRA checkbooks” offered at many brokerage houses may offer the most
practical solution to this problem.

Nearly two thirds of American taxpayers claim the standard deduction and the
percentage is even higher for taxpayers over age 70 2. By comparison, the new charitable IRA
exclusion law gives eligible IRA donors the equivalent of an unlimited charitable income tax
deduction for up to $100,000 of the charitable gifts that they make from their IRAs.

TAXPAYERS WHO USE THE STANDARD DEDUCTION
AND RECEIVE NO FEDERAL TAX BENEFIT FROM CHARITABLE GIFTS
2001 Federal Income Tax Returns

All AGI Over AGI Over
Taxpayers $100,000 $200,000

Nationwide 65% 9% 7%

Detail on Selected States
-- States With A State Income Tax

California 61% 4% 2%
New York 61% 1% 1%
Ohio 65% 5% 2%

-- States With No State Income Tax

Florida 71% 20% 19%
Texas 7% 21% 21%

Although non-itemizers are typically middle and lower income taxpayers, many are
wealthy. The IRS estimates that there are 5.2 million higher-income taxpayers who claim the
standard deduction and cannot get any tax benefit from their charitable gifts.> They tend to live
in the nine states that do not have a state income tax: Alaska, Florida, Nevada, New

Parisi, Michael and Hollenbeck, Scott, "Individual Income Tax Returns, 2003,” Statistics of
Income Bulletin, Internal Revenue Service, Fall, 2005, at. p. 13.



Hampshire, South Dakota, Tennessee, Texas, Washington and Wyoming. Donors (and,
consequently, charities) who reside in these states will generally benefit more from the new
charitable IRA exclusion law than donors who live in other states.

B. Donors Who Lose Tax Deductions As AGI (adjusted gross income) Increases.

1. The 1% (formerly 3%) phaseout of itemized deductions. The most common lost
deduction is the phaseout of itemized deductions as income increases over $159,950 ($79,975 if
married filing separately). The phaseout was 3% in 2005, 2% in 2006 and 2007, and 1% in
2008. By keeping AGI low, donors can deduct more of their itemized deductions.

2. Phaseout of $3,500 Dependent & Personal Exemption Deductions. Wealthy
taxpayers cannot claim personal exemptions for themselves or their dependents. By avoiding the
recognition of IRA distributions, taxpayers in the affected thresholds may be able to deduct
personal exemptions and dependent deductions. The thresholds for phaseout in 2008 begin at
the following AGI levels and are phased out at the rate of 2 percent for every AGI increase of
$2,500: Married Filing Jointly ($234,600), Head of Household ($195,500), Single ($156,400)
and Married Filing Separately ($117,300).

3. Reduced Income Tax on Social Security Payments. If a social security recipient’s
modified AGI is over either $44,000 (married-joint) or $34,000 (single or head-of-household),
85% of the social security payments are taxable and 15% are tax-exempt. However, if modified
AGI is under either $32,000 or $25,000, then all of the social security payments are tax-exempt.
By avoiding the recognition of taxable IRA distributions an eligible social security recipient may
be able to pay less tax on social security distributions. The thresholds might not apply to married
individuals who live together and file separately.

4. Other Deductions That Are Phased out as AGI Increases. Other deductions that
are subject to income phase-outs, and the rates of phase-out, are:

* 2% for "miscellaneous itemized deductions” (employee expense and investment
expense deductions)

* 7 /2% for medical expense deductions

* 10% for nonbusiness casualty losses (e.g., damage to a vacation home)

C. Donors who live in states with a state income tax that provides no tax breaks for
charitable gifts: Connecticut, Indiana, Michigan, New Jersey, Ohio, Massachusetts and
West Virginia state income tax computations do not permit itemized deductions.

Consequently, Indiana, Michigan, New Jersey, Ohio, Massachusetts and West Virginia residents
gets no state income tax breaks from charitable gifts.  Eligible donors in these states will save
taxes at their highest marginal state income tax rate (e.g., 4% or 6%) for every charitable gift that
they make from their IRAs instead of from their checking accounts. Although Illinois residents
also cannot claim charitable income tax deductions, all distributions from retirement plans are
exempt from the income tax so they would not see any benefit on their state returns from this
new law. Michigan and New Jersey residents also might not see benefits since they may
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receive threshold amounts of retirement income exempt from state income tax and only excess
amounts are subject to state taxes. The thresholds are $10,000 ($20,000 married) in New Jersey
and about $40,000 ($80,000 married) in Michigan.

D. Donors who are subject to the 50% annual charitable deduction limitation.
Charitable deductions cannot exceeds 50% of a taxpayer's adjusted gross income ("AGI") in any
year.® A donor who is subject to the annual deduction limitation and who uses a taxable
distribution from a retirement plan account to make an additional charitable gift would generally
be able to deduct only 50% of the amount in the year of the gift. The other 50% of the
distribution would be subject to income tax that year. If, instead, the charitable gift is made
directly from an IRA to the charity, a donor over age 70 "2 would not pay any extra income tax.

E. Wealthy Individuals Who Want to Reduce the Size of Retirement Assets in Their
Estates. Whereas most inherited stock, real estate and other assets receive a step-up in tax basis,
inherited retirement distributions are generally taxed as income in respect of a decedent. The
combination of estate taxes and income taxes - particularly in states that have both a state estate
tax and a state income tax - can produce an effective tax rate on such inherited distributions of
over 80%. Some senior citizens draw down their retirement accounts to reduce the proportion
of their wealth in these assets. The charitable IRA exclusion offers an opportunity to withdraw
up to $100,000 for charitable gifts without triggering some of the problems that large
distributions might normally cause (e.g., the phaseout of itemized deductions and the 50%
charitable deduction limitation).

Who Doesn’t Win With Charitable IRA Rollover?

A. Donors Who Are About To Sell Appreciated Stock and Appreciated Real Estate. The
sale of such property will trigger a 15% federal long-term capital gains tax. This tax could be
avoided by instead donating the property to a charity before the sales negotiations are finalized.
The issue, then, is whether the tax savings from the charitable IRA exclusion can exceed the
pending 15% tax.

Charitable gifts of appreciated stock, mutual funds and real estate have traditionally
provided donors with greater income tax benefits than gifts of most other types of assets. In
most cases, gifts of these assets will continue to provide greater tax benefits than gifts from an
IRA. On the other hand, if the donor is subject to some of the tax challenges described above -
such as the 50% annual charitable income tax deduction limitation -- the donor could be better

®  Secs. 170(b)(1)(A) and (C) and Reg. Sec. 1.170A-9(e)(11)(ii). There is a5 year carryforward for
the charitable contributions that exceed 50% of AGI. Sec. 170(b)(1)(C)(ii) and last sentence of Section
170(b)(2)(B).



off making a gift from an IRA.
Example: Ms. Donor has a $10,000 IRA and has stock worth $10,000 that she bought
years ago for $2,000. She is 75 years old and has AGI of $200,000. If she makes a
charitable gift from her IRA that qualifies for the charitable IRA exclusion, she will save
a little bit of money compared to receiving a taxable IRA distribution (roughly $140, or
1.4% of the distribution, due to the phaseout of her personal exemption and the 2% loss
of itemized deductions). However, she will still own her stock. If she sells the stock, she
will have an $8,000 taxable gain subject to a federal 15% capital gains tax ($1,200).
Consequently, even with the opportunity to make a tax-free charitable gift from her IRA,
she should probably receive a taxable $10,000 distribution from her IRA and contribute
her stock to produce an offsetting $10,000 charitable income tax deduction. She can use
the cash from the distribution for any purpose that she chooses, including the purchase of
new stock that will give her a new tax basis of $10,000.

Compare - wealthy donors in poor health have an incentive to keep appreciated stock and
to instead make charitable gifts from their IRAs: “stepped-up basis.” Whereas appreciated
stock will receive a step-up in basis in the hands of the beneficiaries -- generally the value at the
time of death -- retirement accounts receive no step-up in basis and distributions to beneficiaries
are generally taxed as ordinary income. Many individuals -especially those who are so wealthy
that their estates will be subject to estate tax - consciously strive to reduce the amount of
retirement assets in their estates. If they plan to hold appreciated stock until death, they may
prefer to make their charitable gifts from their IRAs rather than use appreciated stock.

Example: Ms. Donor has a $10,000 IRA and has stock worth $10,000 that she bought
years ago for $2,000. She loves the stock and does not think it wise to sell it. She is 75
years old, in poor health and has AGI of $200,000 and would like to make a charitable
gift of $10,000. She should use the IRA for her charitable gift. Upon her death the stock
will receive a new tax basis - i.e., about $10,000 - and the potential capital gains tax on
the $8,000 of appreciation would be eliminated. By comparison, had she donated the
stock to charity and died with $10,000 in an IRA, the distribution to her beneficiaries
would produce $10,000 of taxable income.

B. Donors Who Reside In States Where the State Income Tax Laws Pose Problems

For example, the Kentucky state income tax laws exempt the first $41,000 of retirement
income and also allow a charitable income tax deduction to reduce state income taxes.
Colorado has a similar policy for the first $24,000 of retirement income. Consequently, a
retiree who withdraws $1,000 from an IRA and then donates $1,000 to a charity usually has a tax
advantage that the withdrawal was tax-free but the gift produced tax savings. Suppose that the
$1,000 charitable gift was made directly from the IRA. On the state income tax return the donor
would not report any taxable income but would lose the state income tax deduction and,
consequently, would pay more state income tax.

C. Donors Who Would Not Receive Any Tax Savings from the Charitable IRA



Exclusion and Who Encounter Administrative Hassles Trying to Make a
Charitable Gift Directly from an IRA. Millions of donors won’t save any income
taxes with the charitable IRA exclusion. Who are they? They are donors who itemize
tax deductions (and can therefore deduct charitable gifts) with incomes under $150,000
(so they are not subject to the 2% phase-out of itemized deductions) who can’t
realistically make social security benefits tax-exempt and who live in states that allow
charitable income tax deductions. Most of these donors have not incurred a tax cost
from their charitable gifts since the charitable income tax deduction has offset the
taxable income from an IRA distribution. If the IRA administrator balks at making
charitable grants from an IRA or has fees for the transaction, it will be much easier to
simply receive a taxable distribution from an IRA and then write a check to make a
charitable gift.

LEGAL REQUIREMENTS
A Overview
A person over age 70 2 who makes an outright charitable gift from her or his IRA:

(1) will not report the distribution as taxable income,” and
(2) will not be entitled to claim a charitable income tax deduction for the gift.?

B. Seven Basic Requirements

In order to make a lifetime charitable gift from an IRA without having to report the payment as a
taxable distribution, the distribution must meet the definition of a "qualified charitable
distribution™ (hereafter "QCD").? Unless a distribution qualifies as a QCD, any lifetime
charitable gift from any sort of retirement plan account (IRA, 403(b), 401(k), profit sharing, etc.)
must be reported as a taxable distribution. The donor can then claim an offsetting charitable
income tax deduction.*

" Sec. 408(d)(8)(A).
8 Sec. 408(d)(8)(E).
®  Sec. 408(d)(8)(B).

" IRS Notice 2007-7; 2007-5 IRB 1, Q&A 43.



There are seven requirements for an IRA distribution to qualify as a QCD:

1. Donor must be at least age 70 %2. The distribution must be made on or after the date that
the IRA owner attained age 70 2. Sec. 408(d)(8)(B)(ii). In most cases such donors will be
retirees. Donors under age 70 2 will have to report charitable gifts from their IRAs as taxable
distributions and can claim offsetting charitable income tax deductions if they itemize their
deductions.

Tax Trap in The Year a Person Attains Age 70 7z There can be a lot of confusion in the year that
a person attains age 70 2. All distributions that are made at any time during that year can be
applied toward satisfying the minimum distribution requirement to avoid the 50% penalty tax for
insufficient distributions. However, only the distributions that are made after attaining the age of
70 2 qualify for the charitable exclusion. This can be a problem for someone who attains age 70
2 late in the year, say on December 28. The law should be changed by a technical corrections
act to conform the charitable IRA exclusion rules with the minimum distribution requirements.
That is, all distributions should qualify for the charitable exclusion if made "within or after the
calendar year that the individual for whose benefit the plan is maintained has attained age 70 12",
Tax administration would be simplified and innocent parties would not be caught in a tax trap.

2. IRAs only. The distribution must be made from an individual retirement plan.** That means
only an IRA -- not a qualified retirement plan or a Section 403(b) annuity. Distributions to
charities from other types of retirement accounts -- such as 403(b) plans, 401(k) plans, profit
sharing plans and pension plans -- will still be treated as taxable distributions to the account
owners eligible for an offsetting charitable income tax deduction.

In most cases, the restriction of such favorable tax treatment to IRAs should not pose a
significant problem. Many retirees have large IRA balances because they rolled over
distributions from their company retirement accounts into IRAs when they retired. Donors
without IRAs who would like to take advantage of the charitable IRA exclusion can establish a
new I1I;\’A and then rollover some assets from their other qualified retirement plans into the new
IRA.

Whereas distributions from IRAs that were once part of an SEP or a SIMPLE plan qualify for the
charitable exclusion, grants made from either an ongoing SEP IRA or an ongoing SIMPLE IRA
do not. Small employers often establish an SEP IRA plan or a SIMPLE IRA plan as the
company’s only retirement plan. The employer makes contributions to each employee’s IRA

1 sec. 408(d)(8)(B).

2 Sec. 408(d)(3). Employees who receive distributions from any type of qualified retirement

account can rollover the distribution to an IRA.



rather than to the usual arrangement of a single retirement trust maintained by the employer. An
SEP IRA or a SIMPLE IRA is an ongoing arrangement if a contribution was made to it during
the year. Thus, a retired individual who has an SEP IRA or a SIMPLE IRA that received
employer contributions during her or his working career can make charitable distributions from
that IRA if no employer contributions were deposited in the same year as the charitable gift."*

3. Directly from the IRA to the charity.!* The check from the IRA must be issued payable to
the charity. If a check is issued from the IRA payable to the IRA owner who then endorses the
check to the charity, it must be reported as a taxable distribution to the IRA owner.

Does the IRA Administrator have to mail the check to the charity? Can the check be issued
payable to a charity and then mailed to the IRA account owner who then forwards the check to
the charity? Yes. The IRS concluded that this arrangement would be a “direct payment” to the
charity.® This is a very good result. The NCPG survey reported that charities received about
15% of IRA gifts from donors and 83% from IRA administrators, and that when they received
checks from IRA administrators, they had difficulty identifying the correct donor 10% of the
time (e.g., “$1,000 from the IRA of John Smith. Which John Smith? We have several donors
with that name”).*

4. The recipient organization must be a public charity or a private operating
foundation, or possibly a conduit private foundation. The recipient organization must be
described in Sec. 170(b)(1)(A).}” This statute includes most public charities as well as private
operating foundations. Two exceptions: donor advised funds and supporting organizations:
Although contributions to donor advised funds and Sec. 509(a)(3) supporting organizations
qualify for public charity tax deductions, they are not eligible beneficiaries for the charitable

13 IRS Notice 2007-7; 2007-5 IRB 1, Q&A 36.
14 sec. 408(d)(8)(B)(ii).

> |RS Notice 2007-7; 2007-5 IRB 1, Q&A 41.
16

NCPG survey, at supra n. 2.

17 Sec. 408(d)(8)(B)(i).



IRA exclusion. In that case, the donor must report the IRA distribution as taxable income and
then claim an offsetting charitable income tax deduction. IRS Notice 2007-7; 2007-5 IRB 1, Q&A
43.

Grant-making private foundations are generally excluded, except the legislation appears to
permit grants from IRAs to two types of grant-making private foundations: conduit private
foundations and donor-directed funds.*® A conduit private foundation is typically a grant-
making foundation that in any given year makes an election to distribute by March 15
(oversimplified) 100% of the contributions that it received that year. A donor-directed fund
allows a donor to control, not just advise, the recipient of the fund’s income. Private operating
foundations, such as libraries and museums that are endowed by one family, are also eligible
recipients.”® However, payments to organizations that qualify for charitable income tax
deductions but which are not eligible public charities - notably veterans organizations, certain
fraternal organizations and cemetery companies — are not eligible for the charitable exclusion
for IRA distributions. Sec. 408(d)(8)(C).

5. The payment would otherwise fully qualify for a full charitable income tax
deduction.” A distribution will qualify as a QCD only if a person would normally be able to
claim a charitable income tax deduction for the entire payment. This eliminates favorable tax
treatment for IRA distributions that are used for auctions, raffle tickets, fund-raising dinners or
any other type of quid-pro-quo transaction. If there is any financial benefit, then the entire
distribution is taxable income and the donor must hope to get a partially offsetting charitable
income tax deduction. This eliminates the possibility that an IRA distribution will qualify as a
QCD if it is used to obtain a charitable gift annuity.

6. Distribution would otherwise be a taxable distribution, with a maximum amount of

8 conduit private foundations are described in Sec. 170(b)(1)(A) and so therefore be eligible.

Specifically, they are described in Sec. 170(b)(1)(A)(vii) and Sec. 170(b)(1)(E)(ii). Donor directed funds
are described in Sec. 170(b)(1)(A)(vii) and Sec. 170(b)(1)(E)(iii).

% private operating foundations are described in Sec. 170(b)(1)(A)(vii) via Sec. 170(b)(1)(E)(i).

20 gec. 408(d)(8)(C).



$100,000 per year.? By way of background, most IRA distributions are fully taxable.
However, if an IRA owner made any nondeductible contributions to the IRA, then those
distributions to the IRA owner are normally tax-free. A QCD only applies to the taxable portion.

2L sec. 408(d)(8)(B) (last sentence).
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The new law provides very favorable tax treatment for outright charitable gifts from IRAs that
hold non-deductible contributions. Charitable distributions are deemed to come first from the
taxable portion, thereby leaving the maximum amount of tax-free dollars in the IRA.? An
example is in the footnote.? If any tax-free amounts are distributed to a charity, that portion
does not qualify as a QCD. Instead, the donor is deemed to have received that amount free from
income tax and can claim a charitable income tax deduction for a charitable gift of that part of
the payment.

7. Donor must have documentation from the charity that would qualify the gift for a
full charitable income tax deduction under normal circumstances. Part of the challenge of
this new law is that the donor will have to obtain the required documentation from the charity
necessary to qualify the payment for the customary charitable income tax deduction.?* That is,
the charity must issue a “contemporary written acknowledgment” that describes the amount of
cash contributed and that certifies that the donor did not receive any financial benefits in
exchange for the gift. Failure to obtain such an acknowledgment will cause the IRA distribution
to be a taxable distribution to the IRA account owner and, in the absence of the documentation
necessary to justify a charitable income tax deduction, presumably might cause the person to
lose an offsetting charitable income tax deduction. Many charities are “tweaking” their letters
to refer to the IRA distribution, so there is less chance of confusion with other tax-deductible
charitable gifts that the donor might make. For example, a letter might state “thank you for your
charitable gift from your IRA of ....”

22 sec. 408(d)(8)(D).
23 Example: An IRA owner has a traditional IRA with a balance of $100,000, consisting of $20,000
of nondeductible contributions and $80,000 of deductible contributions and accumulated earnings.
Normally, 80% of a distribution to the IRA owner would be taxable and 20% would be a tax-free return
of non-deductible contributions. If however, there is a distribution to a charity that qualifies as a QCD, all
of the distribution is deemed to come first from the taxable portion. Thus, if the IRA trustee makes an
$80,000 distribution to a charity, the entire $80,000 is deemed to come from the taxable portion of the
IRA and is a QCD. No amount is included in the IRA owner's taxable income. The $20,000 that remains
in the IRA is treated as entirely nondeductible contributions.

Modified from from Example 2 of Technical Explanation Of H.R. 4, The Pension Protection Act of 2006,
Prepared by the Staff of the Joint Committee On Taxation August 3, 2006 (JCX-38-06) on page 268.

> For any gift of $250 or more, the donor must produce a “contemporary written acknowledgment”
from the charity that describes the gift and that states the value, if any, of a financial benefit that the
charity provided the donor. Sec. 170(f)(8). For a contribution from an IRA, there cannot be any such
benefit.
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C. Technical Issues

1. How does the IRA administrator report charitable distributions to the IRS and to
the IRA owner on the Form 1099-R?

For 2006 distributions, there is no special reporting responsibility for IRA administrators. Both
the charitable distributions and the distributions received by the IRA owner are reported as
presumably taxable distributions to the IRA owner.

2. How does the IRA owner report the charitable IRA exclusion on his or her income
tax return (Form 1040)?

Since the IRA administrator does not make any distinction between charitable and non-charitable
IRA distributions, the burden falls on the IRA owner to make the adjustments on his or her
personal return. From a policy perceptive this is a good practice since the IRA owner is in the
best position to know whether a charitable distribution in fact qualifies for the charitable IRA
exclusion or not.

The IRA owner should report all of the IRA distributions on the front page on the income tax
return (Form 1040 - total distributions on Line 15A) but should then report only the taxable
distributions on line 15B. Source: Form 1040 instructions, page 25. Thus, the charitable IRA
exclusion will be reported similarly to a traditional rollover, where a person may have received a
taxable distribution from an IRA but is able to avoid taxation by rolling over the amount within
60 days to another IRA. These charitable IRA gifts will not be disclosed in any way on
Schedule A, where a person claims an itemized income tax deduction for conventional charitable
gifts.

Example: Mr. Smith, age 76, is required to withdraw $4,000 from his IRA in 2007 to avoid the
50% penalty for failure to take minimum required distributions after age 70 1/2. He had the IRA
trustee send a $1,000 check to his favorite charity. Mr. Smith received an acknowledgment from
the charity that stated that he received no personal benefit and that the entire gift qualified for a
charitable income tax deduction under the normal rules (such an acknowledgment is necessary
for the charitable IRA exclusion). Mr. Smith personally withdrew an additional $3,000 from the
IRA.

The IRA custodian will issue Form 1099-R and will report $4,000 of total distributions. Mr.
Smith will report the $4,000 of total distributions on Line 15A of Form 1040 but will report only
$3,000 of taxable distributions on Line 15B.% The $1,000 gift will not be disclosed or reported
on Schedule A where Mr. Smith deducts the other charitable gifts that he made.

3. A person over age 70 Y2 who is the beneficiary of an inherited IRA can take advantage

2% See the instructions to Form 1040 at http://www.irs.gov/pub/irs-pdf/f1040.pdf
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of the charitable IRA exclusion.  IRS Notice 2007-7; 2007-5 IRB 1, Q&A 37.

4. Can a charitable IRA distribution be used to satisfy a pledge? Yes. Thisisa very
important development. The payment of a pledge from an IRA was a recurring reason donors
cited for made a charitable gift from an IRA.?®

a. No violation of IRA self dealing rules. Charitable IRA distributions can satisfy
pledges without violating the IRA self-dealing prohibited transaction rules. “The Department of
Labor, which has interpretive jurisdiction with respect to section 4975(d), has advised Treasury
and the IRS that a distribution made by an IRA trustee directly to a section 170(b)(1)(A)
organization (as permitted by section 408(d)(8)(B)(i)) will be treated as a receipt by the IRA
owner under section 4975(d)(9), and thus would not constitute a prohibited transaction. This
would be true even if the individual for whose benefit the IRA is maintained had an outstanding
pledge to the receiving charitable organization.” IRS Notice 2007-7; 2007-5 IRB 1, Q&A 44.

b. No income to the donor, even though normally there can be income when a third
party pays off a person’s personal liability. For a legally binding pledge (as opposed to a non-
binding pledge), some people raise the argument that a donor might have taxable income if a
legal liability is discharged by a third party, thereby making the donor richer. However, Section
108(e)(2) provides that a taxpayer does not have taxable income if there is a discharge of
indebtedness and the payment would have been deductible. Since the payment of a pledge
provides a charitable deduction, a donor should not have taxable income if a third party pays it.

5. Each spouse over age 70 2 is eligible to contribute up to $100,000 from that spouse’s
IRA to eligible charities, with the maximum charitable IRA exclusion on a joint return of
$200,000. The distribution must come from each spouse’s respective IRA. For example, a
married couple would not be able to exclude $140,000 of charitable gifts from one IRA and
$60,000 of charitable gifts from another since the $140,000 would exceed the annual $100,000
limit. IRS Notice 2007-7; 2007-5 IRB 1, Q&A 34.

6. A charitable IRA distribution is not subject to withholding taxes. The IRA
administrator may rely upon reasonable representations made by the IRA owner. A
qualified charitable distribution is not subject to withholding under section 3405 because an IRA
owner that requests such a distribution is deemed to have elected out of withholding under
section 3405(a)(2). IRS Notice 2007-7; 2007-5 IRB 1, Q&A 40.

7. The exclusion applies to any such charitable distribution made during 2006, even those
made before the law was enacted on August 17, 2006. IRS Notice 2007-7; 2007-5 IRB 1, Q&A 38.
This may be advantageous to people who have “IRA checkbooks” (typically at brokerage
houses) where they can write checks directly from an IRA. A person over age 70 2 who wrote
such a check to a qualifying charity early in 2006 can take advantage of the exclusion.

% NCPG survey, at supran. 2.
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8. What happens to checks issued before the end of the year but not physically delivered to
the charity until the following year? There is no official guidance yet. At the very least the
“mailbox” rule should apply to mailed checks (checks mailed in December are deemed delivered
even though the charity doesn’t receive the check until January).

CONCLUSION

An eligible IRA owner over the age of 70- 2 should attempt to make a qualified charitable
distribution from an IRA if the tax savings exceed the administrative costs that the transaction
might generate. For people who itemize their deductions and can claim offsetting charitable
income tax deduction, it will usually be administratively easier to simply receive a check from
the IRA and then make a charitable gift. However, for those individuals who do not itemize,
who live in states with no charitable deduction or who otherwise benefit by keeping their AGI
lower, it may be worth the effort to work with the IRA administrator to make that large
charitable gift from the IRA.

FULL TEXT OF CHARITABLE IRA ROLLOVER STATUTE:

Sec. 408(d)(8) DISTRIBUTIONS FOR CHARITABLE PURPOSES-

“(A) IN GENERAL- So much of the aggregate amount of qualified charitable distributions
with respect to a taxpayer made during any taxable year which does not exceed $100,000 shall not be
includible in gross income of such taxpayer for such taxable year.

"(B) QUALIFIED CHARITABLE DISTRIBUTION- For purposes of this paragraph, the term
“qualified charitable distribution' means any distribution from an individual retirement plan (other than a
plan described in subsection (k) or (p))--

“(i) which is made directly by the trustee to an organization described in section
170(b)(1)(A) (other than any organization described in section 509(a)(3) or any fund or account described
in section 4966(d)(2)), and

“(ii) which is made on or after the date that the individual for whose benefit the plan is
maintained has attained age 70 2.

A distribution shall be treated as a qualified charitable distribution only to the extent that the
distribution would be includible in gross income without regard to subparagraph (A).

(C) CONTRIBUTIONS MUST BE OTHERWISE DEDUCTIBLE- For purposes of this
paragraph, a distribution to an organization described in subparagraph (B)(i) shall be treated as a qualified
charitable distribution only if a deduction for the entire distribution would be allowable under section 170
(determined without regard to subsection (b) thereof and this paragraph).

"(D) APPLICATION OF SECTION 72- Notwithstanding section 72, in determining the extent
to which a distribution is a qualified charitable distribution, the entire amount of the distribution shall be
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treated as includible in gross income without regard to subparagraph (A) to the extent that such amount
does not exceed the aggregate amount which would have been so includible if all amounts distributed
from all individual retirement plans were treated as 1 contract under paragraph (2)(A) for purposes of
determining the inclusion of such distribution under section 72. Proper adjustments shall be made in
applying section 72 to other distributions in such taxable year and subsequent taxable years.

“(E) DENIAL OF [CHARITABLE] DEDUCTION- Qualified charitable distributions which
are not includible in gross income pursuant to subparagraph (A) shall not be taken into account in
determining the deduction under section 170.

“(F) TERMINATION- This paragraph shall not apply to distributions made in taxable years

beginning after December 31, 2009.". * * * (c) Effective Dates-- The amendment made by subsection
(a) shall apply to distributions made in taxable years beginning after December 31, 2005.
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